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Legal Profession Act 2007 s 319 – whether costs agreement made after trial valid and 
enforceable – whether agreement had retrospective operation – whether past consideration 
– whether entitlement to vary rates from time to time rendered agreement void for 
uncertainty – procedure on assessment 
 
In QCoal Pty Ltd v Cliffs Australia Coal Pty Ltd [2010] QSC 479 Ann Lyons J considered a  
number of issues relating to the assessment and recovery of costs under the Legal Profession Act 
2007 (Qld) (the Act).  
  
Facts  
 
The plaintiffs (QCoal) had been unsuccessful in proceedings against the defendants (Cliffs)  
heard in the Supreme Court before Phillip McMurdo J between 16 and 20 March 2009. In 
December 2009 His Honour made orders against QCoal for costs, to be assessed on the 
indemnity basis. QCoal’s appeal against those orders were dismissed. 
 
Costs statements were served on 26 August 2010.  The costs claimed were based on a letter dated 
19 March 2009 sent to Cliffs by their solicitors during the trial, after it became apparent that a 
formal client agreement did not exist between Cliffs and their solicitors. The letter provided an 
estimate of a $550,000 fee for a range of legal services involved in the proceeding, based on “our 
current hourly rate from time to time.” It also indicated that the estimate was neither a quote nor 
a cap, that the actual amount of legal fees could be more or less than the estimate, and that the 
solicitors had invoiced a total amount of $384,729 for the period up to 27 February 2009. The 
letter also stated the costs agreement consisted of the letter, as well as with attached 
“Appointment terms” and “Costs”. The letter had been accepted and signed by a director of 
Cliffs on 23 March 2009, while the decision was reserved. 
 
The time for delivery of objections to the trial costs statements having been extended as 
necessary, QCoal filed an application in November 2010. It sought a range of orders and relief, 
including: 
 
1. A declaration that the letter signed on behalf of Cliffs was not a valid and enforceable 
costs agreement for the purpose of r 703(3)(b) of the Uniform Civil Procedure Rules 
1999 (Qld) (UCPR); 
2. Alternatively, a declaration that any agreement comprised by that letter was voidable and 
should be disregarded for the purposes of UCPR r 703(3)(b). 
3. An order striking out the costs statement dated 26 August 2010, and a direction that any 
further costs statement be prepared in accordance with the Items in Schedule 1 to the 
UCPR. 
4. As an alternative to the above orders, directions under UCPR rr 366(2) and/or 367(1) of 
the UCPR requiring Cliffs to produce various documents and further information related 
to the Costs Statement.  
 
Legislation 
 
Section 319(1) of the Legal Profession Act 2007 (Qld) provides: 
 
319. On what basis are legal costs recoverable 
(1) Subject to division 2, legal costs are recoverable – 
(a) under a costs agreement made under division 5 or the corresponding 
provisions of a corresponding law; or 
(b) if paragraph (a) does not apply – under the applicable scale of costs; or 
(c) if neither paragraph (a) nor (b) applies – according to the fair and reasonable 
value of the services provided.” 
 
Section 322 of the Act requires that a costs agreement either be in writing or be evidenced in 
writing. Section 327 provides that a costs agreement that contravenes or is entered into in 
contravention of the Act is void and that legal costs under a void costs agreement are recoverable 
as set in s 319(1)(b) or (c).  
 
In relation to the indemnity basis of assessment, rule 703(3) of the UCPR provides: 
(3) When assessing costs on the indemnity basis, a costs assessor must allow all 
costs reasonably incurred and of a reasonable amount, having regard to – 
(a) the scale of fees prescribed for the court; and 
(b) any costs agreement between the party to whom the costs are payable and the 
party’s solicitor; and 
(c) charges ordinarily payable by a client to a solicitor for the work. 
 
Was there a valid and enforceable costs agreement?  
 
Costs were recoverable under s 319(1)(a) of the Act if there was a valid and enforceable costs 
agreement.  
 
QCoal argued that in respect of work performed before 23 March 2009 there was no written 
agreement which would satisfy s 322 of the Act. It was submitted that the rates charged to Cliffs 
for work before the signing of the contract were lower than those set out in the agreement, and 
further that there was nothing to show an intention that the agreement was to have a retrospective 
operation. QCoal argued that as a result the assessment of Cliff’s costs for work performed 
before the signing of the contract should proceed by reference to the Supreme Court scale. The 
argument was rejected. Ann Lyons J concluded that it was clear the parties actually intended that 
the Agreement had a retrospective operation so as to cover the entire solicitor client relationship, 
including past aspects of that relationship, and that both parties would have accepted that as a 
matter of course at the time the Agreement was signed.  
 
It was also argued for QCoal that as there was no agreement before 23 March 2009 about how 
costs should be charged, the retainer was on the terms and conditions naturally attaching to the 
fiduciary relationship of solicitor and client. This retainer was said to be an entire contract, 
obliging the solicitors to continue to act until the action concluded. As the agreement signed on 
23 March 1009 increased the charges, this was argued to be made without consideration, with the 
result that the agreement was unenforceable and did not satisfy s 322 of the Act. Reliance was 
placed on the decision in D’Alessandro & D’Angelo (a firm) (unreported, Supreme Court of 
Western Australia, Owen J, 9 May 1995.)  
 
Ann Lyons J accepted that a solicitor’s retainer to act for a client in conducting litigation for the 
client was a contract for professional services in return for remuneration, and that at least in the 
case of a retainer in respect of relatively uncomplicated litigation at common law, such contract 
was entire: Baker v Legal Services Commissioner [2006] QCA 145. Her Honour noted, however, 
that the extent to which a court would adopt a contra proferentem approach in construing a costs 
agreement against a lawyer depends upon the nature of the client: Dal Pont, Law of Costs 
(Second Edition 2009) at p 40 and authority there cited. Cliffs was a sophisticated commercial 
entity and there was a clear understanding between Cliffs and their solicitors about the work to 
be done and the fees to be paid. Her Honour concluded that parties here did not consider the 
retainer to be an entire contract but rather as one severable given the apportionment of 
consideration.  
 
In relation to the submission that the consideration was past consideration, Ann Lyons J 
emphasised that the solicitors had been engaged by Cliffs with a clear understanding that they 
were to be remunerated on the basis of their current fee structure, that the services were provided 
at Cliffs’ request, and that both parties knew that the legal fees would have to be paid. Her 
Honour was satisfied that in these circumstances the consideration was not past, but executed, 
and that the agreement fixed the amount of the reasonable remuneration on the faith of which the 
services had been rendered. Her Honour referred to a number of authorities as supporting her 
conclusion: Re Casey’s Patents; Stewart v Casey [1892] 1 Ch 104; Devereaux Holdings Pty Ltd 
v Pelsart Resources NL (NL) (1985) 9 ACLR 956; Robertson v Unique Lifestyle Investments 
[2007] VSCA 29. 
 
There was a further argument for QCoal that the Agreement was void for uncertainty because the 
terms permitting the solicitors to change “their current hourly rate from time to time,” without a 
requirement for notification of any changes, rendered the agreement illusory.  Ann Lyons J 
referred to several cases as establishing that provisions which appear to be vague will be upheld 
if there is some reference to an external yardstick which can give the agreement a more precise 
definition, including: Peters Ice Cream (Vic) Ltd v Todd [1961] VR 485; Placer Development 
Ltd v The Commonwealth (1969) 121 CLR 353; Kaburand Pty Ltd v National Australia Bank 
Limited (Federal Court of Australia, G355 of 1988, unreported, 21 April 1989); and WMC 
Resources v Leighton Contractors Pty Ltd [1999] WASCA 10. Her Honour then examined the 
letter of 19 March 2009 and attached documents. She said the rates to be paid under the 
agreement were set under a policy of annual review and were usually fixed for a year. All rates 
were charged at the firm’s usual rates at a particular time unless a different rate had been 
specifically negotiated. In these circumstances it was determined that the rates to be paid were 
always able to be ascertained by objective criteria. Accordingly the agreement was not void for 
uncertainty. 
 
The conclusion was that there was an enforceable costs agreement under s322 of the Act. 
 
 
Assessment procedure 
 
An alternative form of relief claimed by QCoal was orders under r 366(2) and r 367(1) of the 
UCPR to facilitate the preparation of their Notice of Objection to costs statement. Evidence was 
adduced that the costs assessor retained to prepare the Notice of Objection for QCoal indicated 
that the task of preparation would be significantly longer if he was not provided with the time 
sheets recording the professional services including the identity of the solicitors who rendered 
the services. He furthermore considered the process would be more expensive and there would 
be a lack of efficiency in making some of the objections which would not necessarily be made if 
the documents were provided.  
 
Ann Lyons J declined to make the order sought. Her Honour noted a range of powers given to 
assessing registrars or costs assessors within the procedure set out in Chapter 17A of the UCPR, 
including the power under r 720 to decide the procedure to be followed depending on the scope 
and nature of the dispute and the amount in dispute. Her Honour did not consider that sufficient 
reason had been shown for the Court to intervene under its general directions powers, and the 
said the costs assessor should be allowed to determine the issue as to what documents should be 
produced after he or she was seized with the matter.  
 
Comment 
 
Although the costs agreement was found to be valid and enforceable, the decision demonstrates a 
range of issues which, in slightly different circumstances, may have deprived the successful 
party of the right to recover costs by reference to the costs agreement. Difficulties would clearly 
have resulted if, for example, the client was not a sophisticated commercial entity, or the firm did 
not maintain such a clear policy in relation to the fixing of its fee rates and the annual review of 
those rates. It is also worthy of note that there was a strong supporting affidavit, and cross-
examination, of the director of Cliffs who had accepted and signed the letter of 23 March 2009. 
This may have been influential in the reasoning. 
 
In light of her finding that there was a valid cost agreement, it was not necessary to consider the 
position in relation to the assessment had there not been a costs agreement. However, Ann Lyons 
J made some observations about this in the course of her judgment. Her Honour referred to the 
decisions in Casey v Quabba [2005] QSC 356, ASIC v Atlantic 3-Financial (Aust) Pty Ltd [2006] 
QSC 152 and Amos v Monsour Legal Costs Pty Ltd [2008] 1 QdR 304. In her view it was 
established by these decisions that on an assessment of costs on the indemnity basis, a costs 
assessor must allow all costs reasonably incurred and of a reasonable amount, taking into 
account the factors in r 703(3) of the UCPR, and that if a costs agreement was void it was not 
taken into account, but the other factors in the subrule still operated. An interesting question not 
considered was whether there was scope to argue that an assessor might have regard to the costs 
agreement, even if set aside, as evidence of what may be reasonable costs under rule 703.  
 
It should also be noted, however, that Lyons J did not consider in this context the views of 
McGill DCJ in Bannerot v Waddington [2008] QDC 332. It is submitted there is obiter in that 
case which would support an argument that in the absence of a valid costs agreement a solicitor 
may only recover costs from the client on the court scale (see esp at [10]-[13]). If the solicitor 
can only recover scale costs from the client, it would follow that the scale costs must be the basis 
of an assessment on the indemnity basis. No doubt these issues will be the subject of further 
judicial consideration.  
 
 
